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On the other hand, the Texas doctrine of allowing the beneficiary 
to take as distributee is not so startling as it first seems. The objection 
to allowing the beneficiary to take undoubtedly springs from our revul- 
sion to the thought of the murderer enjoying the fruits of his wrong- 
doing. But such enjoyment is more theoretical than actual. It is 
usually limited to the time between the murder and the murderer's 
execution, — a time spent in imprisonment. It is true that his heirs 
then take, but if he is a distributee of the insured his heirs are likely 
to be those who would have taken had he been treated as dead. And 
this doctrine is as unassailable logically as that which allows the 
administrator to recover for the benefit, of the estate. For when the 
next heirs assert a right to the money against the beneficiary-dis- 
tributee, their claim is founded, not on their loss, but merely on the 
other's wrong. If the claim is allowed, the murder really becomes a 
fortunate event for them. Neither law nor equity ordinarily sanctions 
such a result. 

Either of these theories, however, seems preferable to the West 
Virginia decision, which allows the company to benefit by the murder. 
It is true, of course, that there are circumstances in which the courts 
will not hesitate to release the company from all liability, 10 but it is 
difficult to conceive of a reason for doing so when the event insured 
against has so plainly taken place. Probably the most satisfactory way 
of dealing with the whole problem is by statute, and this method has 
been adopted in some states. 11 



The Eights of a Promisee under a Contract to Leave Property 
by Will. — The rights acquired by a promisee under a contract to devise 
or bequeath property to him by will are merely contractual and con- 
Colliery Co. (1912) 71 W. Va. 325, 76 S. E. 654, the West Virginia court 
respected the statute of distribution at the expense of another law. A 
father secured employment for his child contrary to law. The child was 
killed and the court refused to allow his administrator to recover from 
the company because the father happened to be the sole distributee. Yet 
the West Virginia Code, §§ 4409, 4410, gives the administrator a statutory 
legal right to recover damages for wrongful death, and makes no excep- 
tions whatsoever. 

"Northwestern Life Ins. Co. v. McCue (1912) 223 U. S. 234, 32 Sup. 
Ct. 220; Burt v. Union etc. Ins. Co. (1902) 187 U. S. 362, 23 Sup. Ct. 139. 
In these cases the insured was convicted of murder and executed-, and 
the court held that such a demise was not a risk insured against. From 
one viewpoint no great injustice results from such a decision. So far as 
life insurance is considered a contract of indemnity, like fire insurance, 
the company earns its premiums although loss never occurs. But life 
insurance is usually considered more as an investment than as indemnity. 
It is well known that under the level premium plan the insurer receives 
from the insured in the earlier years the natural premium plus a deposit, 
and this deposit forms the basis of the surrender value of the policy. See 
18 Columbia Law Rev. 381-383. It would seem that even in the above 
cases, since the risk has never, by the court's decision, accrued, the insured's 
estate would be entitled to the surrender value of the policy, but the point 
seems never to have been raised. 

"Iowa Code (1913 Supp.) § 3386; Ind. Ann. Stat. (Burns 1914) § 2995; 
Cal. Civ. Code (1912) § 1409. 
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stitute no property interest. 1 But equity will as far as possible assure 
to the beneficiary or promisee of such a contract the expectancy held 
out. Sometimes it is said that equity decrees the specific performance 
of contracts to make -wills. Of course this is not true in the sense that 
the promisor will be compelled before he dies to draw up a testamentary 
instrument in conformance with the contract, but if he has failed to 
execute such a will, equity will, in so far as it can, effect the same result 
as if he had, by compelling the legatees and devisees, or the heirs, if 
there be no will, to convey to the promisee. 2 However, a bona fide 
purchaser for value will be protected. 3 

It is not altogether clear what rights the promisee has against the 
promisor during the lifetime *of the latter, 4 but it appears to be well 
settled that equity will enjoin or set aside any transaction through 
which the promisor deliberately seeks to vitiate the contract by putting 
performance beyond his power. 8 

In a recent case, Baton v. Eaton (Mass. 1919) 124 IT. E. 37, the 
question was raised as to what privileges of disposition during his life- 
time the promisor in such a contract retained over his property. A, 
being about to marry for the second time, made an antenuptial contract 
with B, his fiancee, in which he agreed in lieu of dower to leave her as 
much property in his will as he should leave to any one of his sons. 
After his marriage, having become estranged from B, A resolved to 
evade this agreement, and to that end he secretly transferred almost all 
of his property to his sons, with the understanding that he should 
retain the control and benefits during his life. A died and left prac- 
tically nothing by his will, which, however, conformed to the letter of 
the contract. B proceeded to contest the will, and A's executors sought 
to enjoin her from so doing, setting up the contract. The court of 
equity held that the gifts were "fraudulent" and that B might contest 
the will. 

The contract in the instant case did not refer to any specific prop- 

J Noble v. Metcalf (190S) 157 Ala. 295, 47 So. 1007, holding that before 
the death of the promisor of a contract to devise certain land, the promisee 
has no action to stay waste, committed by a grantee of the promisor. 

'Equity impresses a trust on transferees from the promisor with notice 
or without consideration. Androscoggin etc. Bank v. Tracy (1916) 115 
Me. 433, 99 Atl. 257; see Burdine V. Burdine (1900) 98 Va. 515, 519, 36 
S. E. 992; Heath v. Heath (1896) 18 Misc. 521, 522, 42 N. Y. Supp. 1087; 
Johnson v. Hubbell (1855) 10 N. J. Eq. 332, 338. 

3 Ryan v. Boston Letter Carriers' etc. Ass'n. ' (1915) 222 Mass. 237, 110 
N. E. 281 (antenuptial contract to name the promisee as beneficiary in a 
life insurance policy). 

*Though. the promisor obviously places performance out of his power 
by conveyances of land, and the promisee knows of it at the time and 
fails to seek relief, the Statute of Limitations does not run against him 
until the death of the promisor. Rogers v. Schlotterback (1914) 167 Cal. 
35, 138 Pac. 728. But cf. Synge v. Synge [1894] 1 Q. B. 466, where an 
action at law for damages for breach of the contract was allowed during 
the lifetime of the promisor, on the theory of anticipatory breach. But 
in this contract specific property was named, so that the breach was certain. 

"Huffine v. Lincoln (1916) 52 Mont. 585, 160 Pac. 820; Bird v. Pope 
(1889) 73 Mich. 483, 41 N. W. 514; Duvale v. Duvale (1896) 54 N. J. Eq. 
581, 35 Atl. 750, aff'd (1898) 56 N. J. Eq. 375, 39 Atl. 687, 40 Atl. 440; 
Pflugar v. Pultz (1887) 43 N. J. Eq. 440, 11 Atl. 123; Davison v. Davison 
(1861) 13 N. J. Eq. 246; Van Duyne ii. Vreeland (1858) 12 N. J. Eq. 142. 
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erty, but to a certain proportion of such general property as A should 
leave by will. It was no undertaking to leave to B all the property 
which A owned at the time of executing the agreement. 

The promisor in such an agreement retains the privilege of using 
his property in the ordinary course of business. 8 Some courts have 
tried to draw the line which separates those transfers and conveyances 
which are consistent with the contract from those which are in violation 
of its terms on the distinction of "fraud". 7 Obviously this cannot be 
meant in the technical sense, for the violation of a promise is not 
fraud. No action of deceit can be founded thereon. All that can be 
meant by "fraud" is a definite intention to evade the contract and defeat 
the promisee's expectancy. 

The first class of cases consist of those where this intention is 
present. If the promisor alienates property in such a way that the 
beneficial interest passes only at his death, the transaction, though 
strictly not testamentary, is an attempt to accomplish by indirection 
what is ordinarily effected by will, and such gifts are not upheld. 8 Where 
the gift is outright and absolute, though authority is not decisive, it is 
doubtful whether the gift would be upheld any the more. 9 From a 
strictly theoretical standpoint, the amount of the transfer in relation to 
the total bulk of the estate should be immaterial, if this so-called 
"fraudulent" intent is present, but where the amount of the gift is 
insignificant it would, as a matter of practice, be difficult to establish 
that it was made with any unconscionable purpose. 

The second class of cases is made up of those where the "fraud- 
ulent" intent is absent If the promisor alienates property which is of 
considerable value, but which is not a substantial portion of his estate, 
the transaction is clearly lawful. 10 Some courts have said that regard- 
less of intent, were the promisor to transfer all his property, it would be 
presumed that the act was unconscionable, and the transfer would not 
be upheld. 11 In such a case, it is submitted, the intent is of little 

"See Randall v. Willis (1800) 5 Ves. Jr. *262, *274. So, one under 
contract to devise the residue of his realty has a marketable title. Needham 
v. Kirkman (1820) 3 B. & Aid. *S31. As for losses of property by the 
promisor, see Webster v. Milford (1708) 2 Eq. Cas. Abr. 362, 363. 

'Dickinson v. Seaman (1908) 193 N. Y. 18, 24, 85 N. E. 818. 

"Rogers v. Schlotterback, supra, footnote 4; Logan v. Weinholt (1833) 
7 Bligh (N. S.) 1; Fortescue v. Hennah (1812) 19 Ves. Jr. *67; Jones v. 
Martin (1798) 5 Ves. Jr. *266 n.; cf. Grover v. Clover (Colo. 1918) 169 
Pac. 578; Walker v. Walker (1891) 66 N. H. 390, 31 Atl. 14. A gift out- 
right on the eve of death is held invalid. Gregor v. Kemp (1722) 3 Swanst. 
404. And though the gift is absolute in form, if in fact the benefits of the 
property were reserved to the grantor, the gift will not be upheld. Whiton 
v. Whiton (1899) 179 111. 32, 53 N. E. 722. 

"Webster v. Milford, stipra, footnote 6. This case is not fully reported, 
but the gift appears to have been outright. See also Bruce v. Moon (1900) 
57 S. C. 60, 35 S. E. 415; Quinn v. Quinn (1894) 5 S. D. 328, 58 N. W. 
808 ; but see Jones v. Martin, supra, footnote 8, at p. *268, to the effect that 
an out and out gift does not violate such a covenant even though made 
with the intention of depriving the promisee of the property. 

"Dickinson v. Seaman, supra, footnote 7. 

"See ibid., at p. 25; but see Eyre v. Monroe (1857) 3 Kay & Johns. 
305, 309. 
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importance, and the undesirability of permitting such, a wholesale 
perversion of the contract is a sufficient basis for the result. 

The principle underlying these results is somewhat analogous to 
that in the cases holding that secret conveyances on the eve of mar- 
riage, 12 or conveyances before death to defeat dower rights, 13 will be set 
aside. 

The principal case seems correctly decided. The facts presented 
a strong case rather than one on the border line. A clearly intended to 
defeat j5's expectancy; the gifts were made with reservations; the sons 
took without consideration and with notice; and the amount transferred 
was almost the whole of the estate. In such a case it is inconceivable 
that equity should not give relief. 

^ordick v. Kirsh (Mo. 1919) 216 S. W. S19; Jones v. Jones (1917) 
281 111. 595, 117 N. E. 1013; Youngs v. Carter (N. Y. 1875) 50 How. Pr. 410. 

"See Stone v. Stone (1853) 18 Mo. 389. But in this case undue 
influence may have been a factor that was considered by the court in 
reaching its decision. 



